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These booklets are called Sharsheres Zahav
(Golden Chain), based on the verse describing the
golden chains of the Choshen (Shemos 28:13—14).
Just as those chains connected the Choshen to
its proper place, so too these works are intended
to be small links in the golden chain of Torah
transmission, connecting the learner to the
teachings of Chazal, the Rishonim, the Acharonim,
and the great Torah scholars of every generation.

In particular, these booklets seek to connect the
reader to the illuminating Torah of the Ketzos
HaChoshen, whose teachings serve as a central
foundation throughout. Everything written here
is based on the sacred words of our sages and
was prepared through sincere effort to clarify
and understand the sugyos in the light of their
teachings.

May Hashem grant that these words find favor
among those who study Torah, and may these
works become worthy additions to the eternal
chain of Torah transmission from generation to
generation.

Amen.




How to Read
This Sheet?

Each source appears first in the
original Hebrew or Aramaic, with
a plain English version directly
underneath. A Sugya Note helps
explain the source in everyday words.

A Term Note defines an important
word or idea. A Takeaway sums up
the main point in a line or two.

You do not need any background
to follow along. Read each source,
then the English, then the note. The
sheet is built to walk you through the
discussion one step at a time.

Do not worry if you do not finish

the sheet in one sitting. A good

Torah session is not measured only

by how much you finish, but by how

deeply you learn to think through the
discussion.




Forcing the Law
NIXD NIWV'YT D'9OID

Opening Frame

Reuven claims that Shimon owes him $1,000. Shimon denies it. Ordinarily, they
would bring the case before a Beis Din, a Jewish court of three judges. But what if
only one qualified judge hears the case and rules that Shimon must pay?

A Torah court has two different jobs. One is to decide the law: who owes whom.
The other is to enforce its ruling. If Shimon refuses to pay, the court may need to
force payment by collecting the money from his property.

Can these two powers be separated? Can one judge issue a binding ruling, while
three judges are needed to force Shimon to pay? Or if one judge cannot enforce the
ruling, can he decide the case at all?

§ 17 N2 | Beis Din

g A rabbinical court. It rules on questions of Jewish law and, in the right
E circumstances, can force people to follow those rulings.

]

;2 "D | kefiyah

.§ Forcing someone to do what the law requires.

I. One Judge or Three

What the Torah actually requires to decide a money case

Vayikra 24:22 | 2”2:7"D NWP"I
The Torah

With justice shall you judge your fellow. I NY VIBYN PTNI

Who can decide the law, and who can force it? | 1




Gemara, Sanhedrin3a | . 27M0 RN
The Talmud Bavlirecords the discussions of the Sages of Babylonia, mainly from the 3rd to 6th centuries. It is
the central text of the Oral Torah and the foundation of later halachic discussion.

Rav Acha the son of Rav Ika said: On the level of Torah  xnx 27,(.3,77730) M3IAN *7 PID
law, even one judge is valid, for the verse says, “With  >ni 70 xp»IRT MR KPR 277772
justice shall you judge your fellow” The requirement of  X5X,7n°nY VIDVYN PTXI IIKIV TV

more judges is because of yoshevei keranos. 137 22w D1YUN
2 .
2 Maap *avy | Yoshevei keranos.
g People sitting on street corners. Here it means untrained people who
=~ . . . . .
& may get involved in judging cases without really knowing the law.

Rashi, Sanhedrin3a | .> 77M0 "W)
Rabbi Shlomo Yitzchaki(1040-1105) lived in Troyes, France. His commentaries on the Talmud and Chumash
became basic to Jewish learning because he explains difficult passages in very few words. Almost no one
studies these texts without Rashi.

By Torah law, even one judge is valid in cases of admission w2 °n1 70 XX H'MN
and loan, because the verse writes “you shall judge” in the  vIDwWN 2°n>7 ,AKIPM ARTIN2
singular. Still, the requirement of three judges in cases of nwHw w1 1)1 TP YL
admission and loan is not Torah law, but Rabbinic law. It is  ,xn»71x7TN0 XY MRV NIRTIN2
a decree because of yoshevei keranos, merchants who are not ~ >2w1 DIWN 77°71 .]327TN KOX
expert in the nature of the law, who may free the person who 202 pPx°pa Prw PN NP

is really obligated and obligate the person who should be free. ~ nx 2> r>1 2>nn NX 701 PP
JROTH

ROM AR | (Hodaah v’halva'ah).

Ordinary money cases, such as admissions, loans, and debts. These are
different from fines or punishments.

Term Note
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SUGYA NOTE

The Gemara establishes that, at the level of pure
Torah law, one judge may decide a money case. Rav
Acha learns this from “with justice shall you judge
your fellow;,” which is written in the singular. Rashi
explains that this applies to cases of admission and
loan, which by the basic law do not need a panel of
three.

The Sages, however, made a law that money cases
should not be heard with fewer than three judges.
Their concern was yoshevei keranos: people who
do not really understand Torah law and judgment.
If such people were allowed to judge alone, they
might free the guilty and obligate the innocent. To
keep judgment sound and faithful to Torah law, the
Sages set the court at three.

17N T IPPYNT () PITNI0A M RN
WITTI1,NI1INN 172 PITY WD AR PUT AR
PIN2” PI0DA (N KPR 27T 772 ROAX Q)
VD1 LT 1WHA INRIY Ry 01DWN
IPPYNY ,NIRIZA NIRTIAL R AT P77
VOV YW 1PT 0222 X PR P

mnn P77 XYY 11PN 0°NON DINK
2V DIV 1D 17741 ,0°3°T WHYWN NINDa
2°01 D°X°P2 DPRY DPWIR 11707 [/MIp
17°1° DRW Y'1N 19w . 0DWNIT °71721 %177
T2 D7IRY DPRY NOPT IR, T2 1TY
217 NR 1977 72 07 YY1 ,0°0°7 °Hva pa v
770 DX 27N 1T NYN 75°0Y ORITN DX 12707
VY PIARTY T ,AVHW YW PT e Yy
.17N07 17 7D HY1 IR

Takeaway

By the letter of Torah law, one judge can decide a money case. The
requirement of three is a Rabbinic safeguard against unqualified judges.

Ketzos HaChoshen, Siman 3:1 | 'R "D ) 10°0 ,jwINN MXp
Rabbi Aryeh Leib HaKohen Heller (1745-1812) was a Galician rabbi and one of the great analytic minds of
his time. His Ketzos HaChoshen, on the money sections of Shulchan Aruch, became a foundation of yeshiva

learning. It is famous for showing the inner logic of the law.

The Rambam writes in chapter 2 of Hilchos Sanhedrin:
“One judge may judge by Torah law, as the verse says, ‘With
justice shall you judge your fellow; and by Rabbinic law,
three” This follows the view of Rav Acha and Shmuel in
Sanhedrin, that by Torah law one judge is enough.

But the sugya in Perek HaChovel in Bava Kama and Perek
HaMegaresh in Gittin seems to imply that even in money
cases we require three experts by Torah law. The Gemara
says there, regarding cases of admission and loan, that “we
act as agents of the earlier courts” This implies that without
this, we would have no power to judge cases of admission
and loan. From this, several poskim, highly learned experts

>nn 2”03 D"ann WY At o'
m P InRY amn (’0) PP1T0I0
,JPNY VIDYN PINA RIW 7NN
27 NPT RINT.AWHW D191 °12TN
7710 727 (2,1°77730) DRINWIT RAX
22117 PIDT XR°A0 DAR A0 TNA
(:n"o,71°0°1) wIna pIo1 (:17"5,p")
1PV MINn °rI72 PODRT VNN
DV 1INKRT 7700 N PRINmM XN%N
TMOY JIRT MKV NIRTIA °2)
NRT 2197 YNWN L1377V ORP ORNDPT
MIRIDM MIRTIA YT P2 17772 PR

Who can decide the law, and who can force it? | 3




in Jewish law who can decide how existing laws apply to
new or complex situations, brought proof that even cases
of admission and loan require three experts by Torah law.

PDRT 7’K7 O°POID N XA TN
1°V2 7700 N MR NIRTIA °1PT)
NI nvHw

Term Note

RIPT MY | shelichusayhu dekamai.

“As agents of the earlier ones”” Later courts use the authority of the great
expert courts of earlier generations due to modern judges lacking formal
Semicha, ordination that traces back to Moshe Rabeinu.

SUGYA NOTE

The Ketzos points out a problem in the Rambam.
The Rambam rules like Rav Acha, that one judge is
enough by Torah law and that three are required only
by Rabbinic law. But the sugyos in Bava Kama and
Gittin seem hard to fit with this. They explain that
nowadays we judge cases of admission and loan only
because “we act as agents of the earlier courts” That
sounds like without this authority from the expert
courts of earlier generations, we would have no
power to judge at all.

Because of these sugyos, early authorities and later
halachic authorities, proved that even cases of
admission and loan require, by Torah law, three expert
judges. What we do today is possible only through
shelichusayhu dekamai: today’s judges act as agents
of the earlier expert courts. If so, the Rambam’s view
needs explanation. How can he rule that one judge is
valid by Torah law, if the basic law seems to require
three experts?

0"2N71 °127 YV Ya (R"po) n'mXpm
TAR P27 A7INA T ,RAX 27 NYTD PODY
12°7X11 132770 PO ,MNNN 1T 172 WD
D"V NPPAI0 717IRIDT .AVOW YV T N°a
maw»nn X (N”D) 1V (7"D) P2
PR RITRAT DY RN AW 0T TIO° DY
DIVN XOR MRIZA NIRTIA °1°T D237 IR
YRVNI PTIY ORPPT IMNOW JIR"T
NN 1192°pW MNPYWN N2 XRONYRT R>TND
0 RY L DPITWRIT MOITAY PN P

SS90 I o2

D 1TWKRI R 710D 117217 19X N1°A10 MO0
1°V2 MRV NIRTIA T2 R'T,D°P01DM
an1 L pPnnIn Avhw YW PT N ana n
7IPNA NN ROR 1R 777 7072 D17 1IRY
2V K210 Y'Y 77 °DY1 ORNPT 1 MIYwT
TN 77100 RT POD IR°AT ,07ANI0 NVY
PININ WYY 1Y A7IRIDT 1TV 1w N1

I PYN

The Rambam allows one judge by Torah law, while the other sources
appear to require three expert judges

4 | Who can decide the law, and who can force it?




lll. Two Different Powers

Deciding the law is not the same as forcing it

Ketzos HaChoshen, Siman 3:1 | 'R "0 ) 10°0 ,jwiNN MXp
Rabbi Aryeh Leib HaKohen Heller (1745-1812) was a Galician rabbi and one of the great analytic minds of
his time. His Ketzos HaChoshen, on the money sections of Shulchan Aruch, became a foundation of yeshiva
learning. It is famous for showing the inner logic of the law.

It seems this can be answered based on what is clear from  x1apw an °nY 2W»Y AR YN
Tosafos: even if we say that by Torah law one judge is  7ma 707 0T X231 ”OXRT 'OIN *12TN
enough to judge, still, for matters of force one certainly  99% %71 71793 >1>72 9"5p Yaxr 175 720
needs experts. JPnIn

SUGYA NOTE

The point is that saying the law and forcing the law  vownn >1»7 Dxyw Mxpn 127N WIAN
are not the same. A ruling can be given even by one 0177119 0% T " g8 MYY> Y D91
person, even a non-expert. But forcing a persontodo  Ypa Yy 103 YW PPy YW DIPNA DYIR
what the ruling requires needs expert judges. JPANIN 1372 1°HY YOG NR D7PY P

Takeaway

Deciding the law and forcing the law are different powers.

Nesivos HaMishpat, Siman 3:1 | 'R "0 "2 11°0 ,00WNN M2’ N
Rabbi Yaakov Lorberbaum (1760-1832) served as rabbi of Lissa, today Leszno, Poland. His Nesivos HaMishpat is
one of the classic works on monetary law. It is often learned together with the Ketzos HaChoshen.

In my humble opinion, this is not so. Since it is similar WYY >nT7 1127 KMHT T"IYDYI 5T
to the case of someone who is told to make a sukkah and ~ o»p> 1mx o137 "AWIY 1K1 1O10
does not do it, where we force him to fulfill the mitzvah, 17720 W IDAY ANXN DIXR YO X0
every person is commanded to separate his fellow from 7729991 11°RW N DX NORN
sin, even someone who is not part of a Beis Din.

Who can decide the law, and who can force it? | 5




SUGYA NOTE

In other words, the Ketzos maintains that issuing the actual NP°0D DXY ,MXpa NYTYT ,ImYd
ruling can be done even by a single individual, even one > »y ax mwynb %12 PIn
who is not a trained judge. But once it comes to actually  ww Dipna oYX OPTI 1YDOXR)
forcing the litigant to comply with what the lawdemandsof ~ ©>p5 P71 Hpa Yy 7701 Sv 1Y
him, that requires genuine experts. The Nesivos disagrees PV AN 1Y 1OY 0N NX
with this, arguing that the power to coerce someone into XN DPPY 71’517 12101 NININ
fulfilling a mitzvah was never given exclusively to beis DR D2 ROX 7729 KP17T 717100 1K
din. Rather, every Jew is obligated to stop his fellow from  n17°an nx w1975 Anxn Yxwn
sinning and to compel him to fulfill the mitzvah. 11XNA NR 0P 191291 0K

Meshovev Nesivos, Siman 3:1 | 'R "D ' 119’0 ,112°N1 22WND
Meshovev Nesivos was written by Rabbi Aryeh Leib Heller, the same author as the Ketzos. In it, he returns to
issues raised against the Ketzos and sharpens his own position. This makes it an important window into how
the Ketzos understood his own idea.

What the Gemara says about a pierced slave whose years of 155w px712 1nxw 7m1 9"
service have ended, that his master may hit him to separate him  1w> 1975 1019719 127 91277 Pr°
from the prohibition of the maidservant, is only to separate  1w>HAY 1370 ,AMOY NMOXN
him from a prohibition. The same is true if someone sees his  1an ax1w "n 121 ,MORN
fellow wearing shaatnez. He may remove it from him even in  15yn 10WIDH Y127 1IOYW VY
the marketplace. D»pY 191D HaR ,pIwa "DX

But to force someone to fulfill a positive mitzvah, such as one TV 1RV °N 1130 7YY NIXN
who does not make a sukkah or does not give charity, for thata 172 ,IPTX 1M1 PR IR 71210

Beis Din is specifically required. RPIT T2 77X
Q
% Mo°RN W07 | hafrashah mei’issur
g Stopping someone from doing a prohibition. This is different from
= . ey
& forcing someone to do a positive act.

YN KXY / vy MxXn | mitzvas aseh / lo saaseh

A positive mitzvah is something the Torah commands a person to do. A
negative commandment is something the Torah tells a person not to do.

Term Note

6 | Who can decide the law, and who can force it?




SUGYA NOTE

Here the line is drawn carefully: stopping someone from
doing a sin is not the same as forcing someone to do a
positive mitzvah.

A master hitting a freed slave to keep him from a forbidden
relationship, or removing shaatnez, a forbidden mixture
of wool and linen, from someone even in public, are cases
of stopping a sin. In those cases, every Jew may act and
court authority is not needed.

But forcing a person to do a positive mitzvah, such as
building a sukkah or giving charity, is not given to the
individual. It belongs specifically to Beis Din. That is
the type of force being discussed here: forcing someone
to fulfill an obligation belongs to Beis Din, not to
every person.

YIDAY 17°D) PA ponv W 11T
VY MIXN 01PPY 17D A% ORN
127W 1PN’ 1YW YY1 TAYI 1INIRY 1NT
T0PRN 1w DAY T INIDAY RW)
1720 NR AXRI1Y °R1A PTa101 ,AnoY
HOYN 10WIDY D1V TI0YY WY
7T RDR PR AT 9D ,pI1wa 19°DR
ORIW N DX 2 172w ,110°KN WD
.72 NIdNO PN PRI D1DY 1NN
1120 ,7WY MXN 0°pY DR NI1DIY YaR
7270 PR LAPTY NNY IR 1210 MwyH
a1 Y1 7% Rp1T ROR TPY 1on
211 DPPY 777D CIPIYY NMIXPa 12T

DR 92 Yy ’D1 72 Yy o°hom

Takeaway

the court.

Stopping a sin may fall to every Jew. Forcing a positive mitzvah belongs to

IV. Forcing a Mitzvah in Practice

Marriage and the limits of a court’s reach today

Minchas Chinuch, Mitzvah 557-558:20 | "D |7"D ,I'I"JPD-T"JPJ'\ XD NN NNIN
Rabbi Yosef Babad (1801-1874) was a Galician rabbi who led the community of Tarnopol. His Minchas Chinuch,
written on the Sefer HaChinuch'’s list of the 613 mitzvos, is famous for raising sharp questions on nearly every
mitzvah. It became a classic tool for learning the deep structure of mitzvos.

What Tosafos wrote, that forcing requires an expert Beis
Din, applies specifically to a positive, such as “I will not
make a sukkah” That is a positive mitzvah, and he wants
to avoid it by doing nothing.

But with a prohibition, if he wants to violate it, even by
doing nothing, since a prohibition is more severe, there
is a mitzvah on all of Israel to force him not to violate it.

7”2 112°7X 717D27 '0IN7 1ANDT X1,
10 WY NIXN2 XPIT 130 ,000m
WY NIXN RIAT 101 WY PR 71010
DaR ,7WYN YR 2w 7Y NI
X271 2wa POXRI M2AYH AXI17 OXR IRDA
90 DY mxn ,ane mnn IRYT ,awvn

2112Y° XOW IR 7109 HRIY°

Who can decide the law, and who can force it? | 7




Sugya Note

It would appear that the Minchas Chinuch follows the same opinion as the Ketzos. The Ketzos
distinguishes between coercing the fulfillment of a positive commandment and preventing the
violation of an negative commandment. Compelling a person to perform a positive mitzvah, such
as building a sukkah or giving tzedakah, is a power reserved for Beis Din. However, preventing
a person from committing a negative commandment falls under the obligation of preventing
someone from committing a sin and may be done by any Jew.

Similarly, the Minchas Chinuch explains that Tosafos’ requirement of an expert Beis Din applies
only to coercion regarding a positive commandment. In contrast, where a person seeks to violate
a prohibition, even through passive inaction, every Jew is obligated to prevent him from doing so.
Thus, both the Ketzos and Minchas Chinuch draw the same fundamental distinction: coercion to
perform a mitzvas aseh belongs to Beis Din, whereas preventing a wrongdoing is the responsibility
of every Jew.

Shulchan Aruch, Even HaEzer 1:3 | ') fPV0 'R 119’0 ,77V1 1aR , P NNV
Rabbi Yosef Karo (1488-1575) was born in Spain and later settled in Tzfas, in Eretz Yisrael. His Shulchan Aruch
became the most widely accepted code of Jewish law. It is the basic halachic framework used across the
Jewish world.

It is a mitzvah upon every man to marry. One who has  7wx xww DIx Y3 Yy mxn 9N
passed the age of twenty and does not want to marry, Beis  11X17 17°X1 119 ' 1YY 17200 0110
Din forces him to marry in order to fulfill the mitzvah of ~ p»pb 715 xw’Y 1IMIK 21> 772 XW*H
having children. 17271 711D XN

SUGYA NOTE

One point here is especially important. The Shulchan  po1> 772 Xp177 Y"IWN WY RN
Aruch gives this power specifically to Beis Din. It is the 71D wy mixn o7pH * 10 XYY IR
court that may force him to marry so that he will fulfill the P27
mitzvah of having children.

Rema, ad loc. | Ow ,X"NI
Rabbi Moshe Isserles (c. 1530-1572) lived in Krakéw, Poland. His glosses on the Shulchan Aruch record
Ashkenazic rulings and customs. Because of his work;, the Shulchan Aruch became the shared code for both
Sephardic and Ashkenazic communities.

In our time, the custom is not to force regarding this. T 105 ROW 13 177121 ,9'N

8 | Who can decide the law, and who can force it?




SUGYA NOTE

Meaning, since nowadays we do not have a court of
expert judges, there is no body able to force someone to
perform a positive mitzvah. As explained above, in the
Ketzos, force in positive mitzvos rests specifically with an
expert Beis Din.

SUGYA NOTE

But a deeper question remains: what is the real difference
between a positive mitzvah and a prohibition?

For a positive mitzvah, we find a power of force that is
given to a court of experts. For a prohibition, there is no
court-force at all, only a general duty on every person to
stop his fellow from sinning. The root of that split needs
explanation.

There is a sharper form of the question. The Meshovev
Nesivos itself treats stopping a sin as ordinary hitting,
while a court’s force to make someone perform a
positive mitzvah is much more severe, up to the point
where the soul departs. Why, when there is even a duty
to stop a prohibition, is that only ordinary hitting, while
for a positive mitzvah the Torah gives the court such
strong power? What is the root of the divide between
these two kinds of mitzvos?

R'X PPINIM 772 XY 1712 11707 13707
RPITT ,AWY NIXN MYy 13 19157
1775232 N2 PN Y 77720 %Y YoM

2”10 MIXPN WI17°Dd WY N11XNI

13°N RPDIN NN IRAY PIX TV DINK
MXNIT,AVYN XY NIXNY 7WY NIXN P2
T 2% Mona a7°Dd PTOIPXN vy
PR wYN XY MXN1 19°K71,7°0N0mM Hv
211 XOR 090 1T 02 YW 170D PN T
WAL AR TINR 20 Y HYoinn HHo
P12°1 T10°2 VX1 ,7I0°KR7 1N 1120 DX
XD M2°N1 221W1AT ,AVPa TV LT
ROR PR NORN WD ARY 1ND
D1PPY 1T 1’2 0255 19°K1,RNHYA RO
RXNW TV 7700 AR X7 7WY NIXN
VITN 27200 T AN PYH v wD]
vIDAY 21N WY AR ,AWYN KD NIXN2
RNV AR RYR 1277 PR IR |10
7T °2% 77N 700N WY NIXNA 19K
MR PONY TY 7D 9D 70N 17D Nd
"2 AP T 1N ,1YDI RXNY TV

DX 19K NN 2310 1Y

Because forcing a positive mitzvah requires an expert court, and we no
longer have one, that power is not used today in the same way. But why this
power is so strong still needs explanation.

Who can decide the law, and who can force it? | 9




V. Makkas Mardus

Tosefta, Makkos 3:10 | °”0 3”5 ,10120N RNDOMN

A kind of force that does not follow the rules of regular punishment

The Tosefta is an early collection of teachings from the time of the Mishnah, arranged in a similar order. It
often preserves rulings and details that the Mishnah leaves out. This makes it an important companion to

the Mishnah.

One who enters a field in which a grave was lost, enters a beis haperas
(a field in which a grave was plowed over, causing bone fragments to
become scattered throughout the area and creating a rabbinic concern
of tumah - impurity) enters the land of the nations (the sages decreed
impurity upon the land of the nations due to the possibility of unmarked
graves), or leaves Eretz Yisrael is subject to makkas mardus, lashes
for discipline.

Torah lashes are forty minus one. The court estimates him: if he can
handle the lashes, he receives them, and if not, he does not. Lashes for
rebellion are not like that. Rather, they hit him until he accepts upon
himself to do the right thing), or until his soul departs.

72 TARW O7TWY D103
na% o0I1d1 1)1 0ap
,0°NY YIRD IR 01D
7on ,2"MnY RXW IR
17 non IR
'R 701 M 7170 Non
12 W’ DR INIR PINIR
XD DR A2 mpho
mTINn Non ,ap1? 1R
MR o1 XOR L]0 1R
TV IR POV DIpw TY

JWDI RXNY

X187 MpYn | malkos d’Oraisa.

Term Note

minus one lashes.

Toran mandated lashes. This is the fixed Torah punishment of forty

MT non | makkas mardus.

Term Note

“Lashes for rebellion” These are disciplinary lashes given by a court to
someone who rebels against Torah law or Rabbinic law.

1wD1 X¥NY TV | ad sheteitzei nafsho.

Term Note

“Until his soul leaves”” In this sugya it means up to the edge
of danger to life, not that Beis Din actually kills him.

10 | Who can decide the law, and who can force it?




SUGYA NOTE

At first glance, makkas mardus, where one is hit until his
soul departs, looks more severe than Torah lashes.

MR 1°2ONT MTIN NON P77 RN
monn 7mMn Ny 1Ybl XXNYW TV
NDPIRT

Ran, Kesubos 46D, s.v. Makkas Mardus | mTIn ndn 0”7 ,2"Y 1"n M2mnd )"
Rabbeinu Nissim ben Reuven Gerondi (c. 1320-137¢) lived in Catalonia, Spain, and was a leading Talmud scholar
and physician. His commentary on the Rif is one of the standard works of Talmud study. Here he quotes the
Aruch, the great Talmudic dictionary of Rabbi Nosson of Rome (1035-1106).

The Aruch explains: Torah lashes are for those liable for
prohibitions, with estimates and warning, and we require
a measured strike.

But one who violates a positive mitzvah, such as sukkah or
lulav, and does not perform it, is hit until his soul departs,
without estimate and without the measured strike. The
same is true for one who violates the words of the Sages,
he is hit without number and without estimate.

Why is it called lashes of rebellion? Because he rebelled
against the words of the Torah and the words of the Sages.

SUGYA NOTE

The Ran, citing the Aruch, sets the contrast. Torah lashes
apply only to violations of prohibitions, and they have all
the formal rules: warning, estimate, and a fixed number.

By contrast, one who fails to perform a positive mitzvah,
or who violates Rabbinic law, receives lashes of rebellion,
which has no fixed amount and needs no estimate. The
name itself points to what is happening: it is a response
to rebellion against the words of the Torah and the Sages.

SUGYA NOTE

This is hard to understand. How can Rabbinic
lashes be more severe than Torah lashes?

Torah lashes for a prohibition have clear limits.

mpon va »o YN v X0anw
TNIRA PIRY 270 DY RIORDPIRT
/121 NW2IVN 1ON 1IPYA1 ARINN
7210 7120 WY NN YY 121971 YaR
RXNW TV INIR o0 AV 1K1 2A919]
121, NWYIWN 101 X221 TNIX XY2 1WD]
X2 IR PPN ,0°RON °72T Y 12w
NoON MR 111 AND1,TNIR X921 100N
>72721 7710 27272 TINY 10N MITIN

.01D10

mponT ,Jvn Dwa 1712 IRIaN
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They are given only with warning, only forty minus
one, and only through a set process. Rabbinic lashes
seem to have none of these limits. The person is hit
until he accepts to do what the Torah commands,
or until his soul departs. The difference is difficult
to understand.
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really are.

Torah lashes are measured and capped. Rebellious lashes look open-ended.
To solve the problem, we have to ask what kind of force discipline lashes

VI. The Brisker Definition

Chiddushei HaGriz, Nazir 23a

Punishment on the person, or power placed in the court’s hands

| R"Y 27D 1,700 CWITN

Rabbi Yitzchak Zev Soloveitchik (1886-1959), known as the Brisker Rav, was the son of Rabbi Chaim
Soloveitchik. He carried forward the Brisker method, which studies a law by defining its exact category. He
escaped wartime Europe and rebuilt in Yerushalayim.

This kind of lashing is different at its root from the lashes
of the Torah. The Torah lashes are an obligation and a
punishment on the person himself for what he did wrong.
The same is true of rabbinic lashes. They too are an
obligation and a punishment on the person. But this kind
of lashing is not that. It is not an obligation on the person
atall. It is a rule given to the court. The court has the right
to strike him and discipline him for breaking a rabbinic
law or something like it. It works the same way a court
can strike and punish someone just to stop a problem,
using force to make him listen. But the person himself is
never said to owe this kind of lashing.

Because of this, one can say that the rule of guessing how
much a body can take does not apply here at all. This kind
of lashing is not an obligation on the person, so there is no
obligation to measure in the first place. Instead, it is a rule
for the court. They strike him so he will agree to listen to
the words of the Sages, both now and later. So the only
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limit here is this: they strike him until he agrees to listen, or
until his life is in danger. That means right up to that point, but
not past it. The real new idea here is that if he does not agree,
they strike him as much as he can take, with no limit and no
measuring, until he is in real danger of dying. Then they stop.

This also answers the question the Ran asked about the Aruch.
The Aruch says that even for something already done, they
strike him until his life is in danger. The Ran asks, would that
not make this worse than something from the Torah itself. But
as we explained, striking him until his life is in danger is not a
punishment at all. It is just power given to the court to strike
him to make him listen, so he will not do it again. That is why
they can properly push him this far to get him to accept the
words of the Sages, even to the point where his life is in danger.
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Term Note

The person himself, as the legal subject
of the punishment or obligation.

SUGYA NOTE

At first, this sounds strange. How can court-imposed disciplinary
lashes have fewer limits than the actual lashes of the Torah? The
answer is that they are not the same type of law.

The Brisker Rav explains that disciplinary lashes are not the same
kind of thing as regular Torah lashes.

Torah lashes are a punishment placed on the person because of
the sin he committed. Since they are a real punishment, they come
with strict rules. The person must have been warned before the
sin. The court must check how many lashes his body can handle.
And the number is fixed at thirty nine.

Disciplinary lashes are different. They are not a personal
punishment placed on the sinner. They are a power given to the
court. The court may strike and discipline a person in order to
pressure him to listen to the Sages and fulfill what he is obligated
to do.
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That is why these lashes do not need the same estimate or fixed
number. The goal is not to give him a measured punishment for
the past. The goal is to get him to accept what he must do now
and going forward. So the court may continue until he accepts,
even up to the edge of danger to life, but not past that point.

This answers the question of how disciplinary lashes can
seem harsher than Torah lashes. They are not harsher as a
punishment, because they are not really punishment at all.
They are the court’s power to apply pressure so that a positive

commandment should not be ignored.

SUGYA NOTE

Now the earlier position falls into place. Specifically for
positive mitzvos, Beis Din is charged to hit him until his
soul departs, or until he does what he was commanded
to do.

For a prohibition, by contrast, the force is only ordinary
hitting. Every person has a duty to stop another Jew

from sinning, but that is plain hitting. It is not the
court’s hitting until his soul departs.

The reason is that the court’s force in a positive mitzvah
is not punishment placed on the person. It is a special
power given to the court to hit him so that a Torah
mitzvah should not go unfulfilled.

That is why rebellious lashes does not have the
measures and limits of Torah lashes. Torah lashes
punish the person. Makkas mardus, discipline lashes
is not punishment but force, so the person is hit until

he accepts to perform the mitzvah, or until the edge of

danger to life.

Now it makes sense that specifically for positive
mitzvos, which have no Torah punishment, the Bais Din
established court-force to secure their performance.
But for prohibitions, where the Torah already placed the
punishment of lashes on the person, there is no place
for this kind of force until the soul departs. Instead, the
fixed punishment of forty minus one applies.
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Torah lashes punish the person for the past. Makkas mardus, rebellious
lashes is a power placed in the court’s hands to protect Torah observance
going forward, which is why it has no fixed measure.

Conclusion — Tracing the Arc

The journey runs like this. The verse in Vayikra,
read by the Gemara in Sanhedrin through
Rav Acha, lets a single judge decide a money
case. Rashi ties this to admissions and loans
and explains that the requirement of three
is only a Rabbinic protection against unfit
judges. The Rambam rules that way, but the
Ketzos HaChoshen shows that the sugyos in
Bava Kama and Gittin, with their language of

acting “as agents of the earlier courts,” seem to
demand three experts after all.

The strain is resolved by splitting the court’s
two powers. Deciding the law can be done by
one, even a non-expert, but forcing the law
requires experts. The next step presses back:
perhaps every Jew may force a fellow Jew
toward a mitzvah. Meshovev Nesivos draws
the key line between stopping a prohibition,
which falls to everyone, and forcing a positive
mitzvah, which belongs to the court alone. The
Minchas Chinuch sharpens that same line. The
Shulchan Aruch shows the principle in practice,

where a court forces an unmarried man toward
the mitzvah of having children, while the Rema
records that today, without expert courts, we
no longer force this.

That leaves a deeper puzzle, shown through
the Tosefta, the Ran in the name of the Aruch,
the Mishnah in Nazir, and Tosafos. Makkas
mardus, rebellious lashes, hitting “until the soul
departs,” looks more severe than the measured
lashes of the Torah. The Brisker Rav gives the
definition. Torah lashes are a punishment on the
person for a past sin, with clear limits: warning,
estimate, and forty minus one. Makkas mardus
is not punishment at all. It is a power placed in
the court’s hands to protect Torah observance
going forward, which is exactly why it has no
fixed measure.

A ruling tells us what is true.

A court’s force makes sure that truth is not
ignored.

One judge may be enough to say the law.

Forcing it is another power entirely.
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